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TITLE IX TOOLBOX /é

= Training materials from this session are available at the link
shared in advance of this meeting.

= The folder contains other useful resources we will reference
during the training.



AC — Nondiscrimination Prohibits discrimination based on
race, color, national origin, ancestry,
citizenship status, religion, sex,
economic status, age, disability,
military status or legally acquired
genetic information.

AC — R — Nondiscrimination Complaint process for discrimination.

FAIRFIELD
ACA - Nondiscrimination on Prohibits discrimination on the basis UNlON BOARD
the Basis of Sex of sex. OF EDUCAT'ON
ACAA - Sexual Harassment Prohibits sexual harassment. POLICIES
ACAA - R - Sexual Grievance process for sexual
Harassment Grievance harassment.
Process
ACAA - E — Sexual Form to report allegations of sexual

Harassment Report Form harassment.




JFCF — Hazing and Bullying Prohibits hazing and bullying as

(Harassment, Intimidation, and specifically defined under Ohio

Dating Violence) Revised Code 2903.31 (hazing)
3313.666 (bullying).

FAIRFIELD
JFCF - R - Hazing and Complaint process for hazing and UNION BOARD
Bullying (Harassment, bullying. OF EDUCATION
Intimidation, and Dating
Violence POLICIES
JFCF - E — Hazing and Form to report allegations of hazing

Bullying Form or bullying.




TITLE IX BACKGROUND




Y
TITLE IX BACKGROUND /é

No person in the United States shall, on the basis of sex, be
excluded from participation in, be denied the benefits of, or be
subjected to discrimination under any education program or activity
receiving Federal financial assistance.

20 U.S.C. § 1681(a).




WHOM DOES TITLE IX PROTECT? 75

Any person participating in an educational program in the United
States that receives federal financial assistance.

= Students
= Staff
= Applicants for admission

= Visitors and community members



WHAT DOES TITLE IX PROTECT AGAINST?

Exclusion from participation in, or denial of benefits of, any
educational program or activity on the basis of sex.



EXAMPLES OF SEXUAL DISCRIMINATION IN

EDUCATION

= Recruitment, Admissions & = Discipl
Counseling ISCIpline
= Financial Assistance = Single-Sex Education

= Sex-based Harassment = Employment

= Athletics = Retaliation

= Pregnant and Parenting : g[egtmtent of Transgender
Students uaents



TITLE IX ENFORCEMENT




TITLE IX ENFORCEMENT - REGULATORY 75

= United States Department of Education’s Office for Civil Rights
("OCR") oversees Title IX compliance. OCR also enforces other
federal civil rights laws that apply to schools.

= OCR issues regulations regarding Title IX. See 34 C.F.R. Part 106.

= OCR has the power to receive complaints alleging violations of
Title IX, investigate complaints, issue remedial measures and
sanctions, and even take away a school’s federal funding for
violations of Title IX.




TITLE IX ENFORCEMENT - LAWSUITS

= |ndividuals may file private lawsuits to seek awards of money damages.

» Franklin v. Gwinnett Public Schools (1992). Money damages are an available
remedy in a private lawsuit alleging a school’s intentional discrimination in violation of
Title IX.

= Gebser v. Lago Vista Independent School District (1998): A school district is liable
for failing to respond to a teacher’s sexual harassment of a student if a school official
who had authority to institute corrective measures on the district's behalf had actual
notice of, and was deliberately indifferent to the teacher’s misconduct.

= Davis v. Monroe County Board of Education (1999): A school district is liable for
failing to respond to a student’s sexual harassment of another student if the district
was deliberately indifferent to known acts of harassment in its programs or
activities, and the harassment was so severe, pervasive, and objectively
offensi\f/e that it effectively barred the victim’s access to an educational opportunity
or benefit.




BACKGROUND ON TITLE IX REGULATIONS

U.S. Department of Education,
Office for Civil Rights (OCR)
issues a Dear Colleague Letter President Biden announced

and Q&A; rescinds Obama-era OCR released the highly changes would be proposed to the
guidance. anticipated final rule. new Regs.

)4

Nov. 2018 14 Aug. 2020

Notice of Proposed Rulemaking August 14, 2020 Proposed regulations released.

seeking comments on changes to «Final rule became effective.
the Title IX regulations.



TRAINING OBLIGATIONS UNDER
THE NEW TITLE IX REGULATIONS




TRAINING REQUIREMENTS

= Title IX Coordinators, Investigators, Decision-makers, and any person
who facilitates an informal resolution process must receive training on:

the definition of sexual harassment in the regulations,
the scope of the district’'s education program or activity,

how to conduct an investigation and grievance process including hearings,
appeals, and informal resolution processes, as applicable, and

how to serve impartially, including by avoiding prejudgment of the facts at issue,
conflicts of interest, and bias.



ROLE-SPECIFIC TRAINING REQUIREMENTS FOR S
INVESTIGATORS AND DECISION-MAKERS

= Districts must ensure that investigators receive training on
iIssues of relevance to create an investigative report that fairly
summarizes relevant evidence, as set forth in the regulations.

= Districts must ensure that decision-makers receive training
on any technology to be used at a live hearing and on issues
of relevance of questions and evidence, including when
guestions and evidence about the complainant’s sexual
predisposition or prior sexual behavior are not relevant, as set
forth in the regulations.
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TRAINING REQUIREMENTS /é

= Any materials used to train Title IX Coordinators, investigators,
decision-makers, and any person who facilitates an informal resolution
process, must not rely on sex stereotypes and must promote impartial
iInvestigations and adjudications of formal complaints of sexual
harassment.

= All materials used to train Title X Coordinators, investigators, decision-
makers, and any person who facilitates an informal resolution must be
made available on the school’s website, if it has one.

= Training materials must be kept for 7 years.




THE ROLE OF THE TITLE IX COORDINATOR




TITLE IX COORDINATOR ‘S

All districts must designate at least one employee to
coordinate their efforts to comply with and carry out their

responsibilities under Title IX and notify all students of that
employee’s contact information.




TITLE IX COORDINATOR RESPONSIBILITIES 75

= Coordinate compliance.

= Have knowledge of the district’s policies and procedures on sex discrimination
and should be involved in the drafting and revision of such policies and
procedures to help ensure that they comply with the requirements of Title IX.

= Coordinate the district’s response to all reports and complaints involving
possible sex discrimination to monitor outcomes, identify patterns and assess
effects on the school climate.

= Provide training and technical assistance on school policies and procedures
related to sex discrimination and develop programs to train and educate the
school community on their rights and obligations under Title IX.

= New requlations: Case management and record-keeping.




TITLE IX COORDINATOR RESPONSIBILITIES

RECORD-KEEPING

The district maintains the following records for a period of seven years:

Documentation of the district’s response to a report or formal complaint of sexual harassment. Such
documentation must include:

= Any actions, including supportive measures, taken and designed to restore or preserve equal access to the
district’s education program or activity.

= If supportive measures were not provided, documentation of the reasons why such a response was not
clearly unreasonable in light of the known circumstances.

= Documentation for the basis that its conclusion that its response to the report or complaint was not
deliberately indifferent.

Documentation of each sexual harassment investigation, including any determination regarding responsibility,
any disciplinary sanctions imposed on the Respondent, and any remedies provided to the Complainant
designed to restore or preserve equal access to the district’s education program or activity.

Any appeal and the appeal outcome.

Any informal resolution and the outcome.

All materials used to train Title IX Coordinators, investigators, decision makers, and any person who facilitates
an informal resolution process.



NEW TITLE IX TERMS AND DEFINITIONS




NEW TITLE IX LINGO (TERMS)

Recipients: School districts are now referred to as “recipients.”

Complainant: A person alleged to be the victim of conduct that could constitute sexual
harassment.

Respondent: A person who has been reported to be the perpetrator of conduct that could
constitute sexual harassment.

Supportive Measures: These are your “interim measures.”

Determination of Responsibility. Finding whether a person is responsible for sexual
harassment.

Advisors: Parties may have an advisor, who may be an attorney, participate in the process.




SUPPORTIVE MEASURES

=  Supportive measures means non-disciplinary, non-punitive individualized services offered as
appropriate, as reasonably available, and without fee or charge to the Complainant or the Respondent
before or after the filing of a formal complaint or where no formal complaint has been filed.

= Such measures are designed to restore or preserve equal access to the recipient’s education program
or activity without unreasonably burdening the other party, including measures designed to protect the
safety of all parties or the recipient’'s educational environment, or deter sexual harassment.

= Supportive measures may include counseling, extensions of deadlines or other course-related
adjustments, modifications of work or class schedules, campus escort services, mutual restrictions on
contact between the parties, changes in work or housing locations, leaves of absence, increased
security and monitoring of certain areas of the campus, and other similar measures.

= Must maintain as confidential any supportive measures provided to the complainant or respondent, to
the extent that maintaining such confidentiality would not impair the ability of the recipient to provide the
supportive measures.

= The Title IX Coordinator is responsible for coordinating the effective implementation of supportive
measures.



TITLE IX TEAM MEMBERS

@
€

Title IX Coordinator

Initially contacts and offers
supportive measures.
Assesses and sometimes
files complaints. Documents
and manages the process.

A

a

Investigator

Person designated to
investigate, gather evidence
and compile an investigation

report.

(May be Title IX
Coordinator).

j

Decisionmaker

Person who issues a written
determination regarding
responsibility.

Cannot be the same person
as the Title IX Coordinator or
the Investigator.

Appeals Designee

Must offer both respondent
and complainant an
opportunity to appeal.

Cannot be the same person
as the Title IX Coordinator,
Investigator, or the
Decisionmaker.



NEW TITLE IX LINGO (DEFINITIONS)

Sexual Harassment: Conduct on the basis of sex that
satisfies one or more of the following:

« An employee of the recipient conditioning the provision of an aid, benefit, or
service of the recipient on an individual's participation in unwelcome sexual
conduct (i.e., quid pro quo sexual harassment);

* Unwelcome conduct determined by a reasonable person to be so severe,
pervasive, and objectively offensive that it effectively denies a person
equal access to the recipient's education program or activity; OR

» "Sexual assault," "dating violence," "domestic violence," or "stalking," as
defined by the Clery Act.




MORE DEFINITIONS

= Sexual assault: Sex offenses to include any sexual act, including rape, sexual assault with an object, or
fondling directed against another person, without the consent of the victim, including instances where the
victim is incapable of giving consent.

= Dating violence: Violence committed by a person who has been in a social relationship of a romantic or
intimate nature with the complainant; the existence of such a relationship shall be determined based on
consideration of the length of the relationship, the type of relationship, and the frequency of interaction
between the persons involved in the relationship.

= Domestic violence: Felony or misdemeanor crimes of violence committed by: a current or former spouse or
intimate partner of the complainant, a person with whom the complainant shares a child, a person who is
cohabitating with or has cohabitated with the complainant as a spouse or intimate partner, a person similarly
situated to a spouse of the complainant under the jurisdiction’s domestic or family violence laws, or any other
person against a complainant who is protected under the domestic or family violence laws of the jurisdiction.

= Stalking: Engaging in a course of conduct directed at a specific person that would cause a reasonable
person to fear for their own safety or the safety of others or to suffer substantial emotional distress.



Schools must evaluate whether a reasonable person in the complainant’s position would be effectively
denied equal access to education compared to a similarly situated person who is not suffering the alleged
sexual harassment.

Skipping class to avoid a harasser, decline in a student’s grade point average, or having difficulty
concentrating in class.

A third grader who starts bed-wetting or crying at night due to sexual harassment.

A high school wrestler who quits the team but carries on with other school activities following sexual
harassment.

A student need not have already suffered loss of education before being able to report sexual harassment.

Effective denial of equal access to education does not require that a person’s total or entire educational
access has been denied.

Complainants do not need to have dropped out of school, failed a class, had a panic attack, or otherwise
reached a “breaking point” or exhibited specific trauma symptoms to be effectively denied equal access.

(From OCR’s July 2021 Q&A)



3
Obligation to Respond

* A school with actual knowledge of sexual harassment in a
program or activity against a person in the U.S. must respond
promptly and in a manner that is not deliberately indifferent.

Actual Knowledge

* Notice of sexual harassment or allegations of sexual
harassment to any employee.



L
NEW TITLE IX LINGO (DEFINITIONS) /é
Deliberate Indifference

* Failure to respond reasonably in light of known
circumstances.

* (OId rule: The school must take immediate action to
eliminate the sexual harassment or sexual violence,
prevent its recurrence, and address its effects.)




DUTY TO AVOID
BIAS AND CONFLICT OF INTEREST




Y
DUTY TO AVOID BIAS AND CONFLICTS OF INTEREST /é

= Regulations require that any individual designated as a Title IX
Coordinator, investigator, decision-maker, or any person
designated by a recipient to facilitate an informal resolution
process not have a conflict of interest or bias for or against
complainants or respondents generally or an individual
complainant or respondent.




Y
DEFINING BIAS /é

= The Title IX Team must not be biased.

= Black’s Law Dictionary: Bias is a mental inclination or tendency;
prejudice; predilection.

= May not be biased for or against complainants or respondents
generally.

= May not be biased for or against the individual complainants or
respondents involved in the formal complaint.



Y
DEFINING CONFLICT OF INTEREST /é

= The Title IX Team must not be have a conflict of interest.

= Black’s Law Dictionary: “Conflict of interest” means a real or
seeming incompatibility between one’s private interests and
one’s public duties.

= May not have a conflict of interest in favor of or against
complainants or respondents generally.

= May not have a conflict of interest in favor of or against the
individual complainants or respondents involved in the formal
complaint.



NEW TITLE IX SEXUAL HARASSMENT
GRIEVANCE PROCESS

3
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NEW PROCESS /é

nitial report/Formal complaint

Response to report/complaint

nitial assessment of report/complaint
nformal resolution (optional)

nvestigation

= Evidence Review

= Hearings (optional) or Question Exchange
= Decision/Determination of Responsibility
= Remedies/Discipline

= Appeal




REPORT OF ALLEGED HARASSMENT

= Any person may report sex discrimination, including sexual harassment (whether or not the
person reporting is the person alleged to be the victim of conduct that could constitute sex
discrimination or sexual harassment), in person, by mail, by telephone, or by electronic mail,
using the contact information listed for the Title IX Coordinator, or by any other means that
results in the Title IX Coordinator receiving the person’s verbal or written report.

= Such a report may be made at any time (including during non-business hours) by using the
telephone number or electronic mail address, or by mail to the office address, listed for the
Title IX Coordinator.

= School employees are mandatory reporters of alleged sex harassment.

= Remember: Districts must promptly respond to reports of sex harassment in a manner that is
not deliberately indifferent.

*Don’t forget about your obligation to report suspected child abuse and/or neglect.



FORMAL COMPLAINT OF ALLEGED HARASSMENT

= Document filed or signed by a Complainant or signed by the Title IX Coordinator alleging
sexual harassment against a Respondent and requesting that district investigate the
allegation of sexual harassment.

= At the time of filing a formal complaint, a Complainant must be participating in or attempting to
participate in the education program or activity of the recipient with which the formal complaint
is filed.

= A formal complaint may be filed with the Title IX Coordinator in person, by mail, or by
electronic mail, by using the contact information required to be listed for the Title IX
Coordinator, and by any additional method designated by the recipient.

= Where the Title IX Coordinator signs a formal complaint, the Title X Coordinator is not a
complainant or otherwise a party under the regulations.



»

Formal |
Complaint Investigate
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=

——

@® When the Title IX Coordinator receives a

report of sex harassment, they must contact
the Complainant and provide specific
information:
> Discuss the availability of supportive
measures;
» Consider the Complainant’s wishes with
respect to supportive measures;

» Inform the Complainant of the
availability of supportive measures, with
or without the filing of a formal
complaint.

» Explain the process for filing a formal
complaint.

Contact
Complainant
Upon Receipt
of a Report or

Complaint
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BALANCING THE REQUEST OF THE COMPLAINANT /é

= Once a report has been shared with the Title IX Coordinator, a Complainant
may request that their identity not be shared with the Respondent (request for
anonymity), that no investigation occur, or that no disciplinary action be
pursued.

= The District will carefully balance this request in the context of the District’s
obligation to provide a safe and non-discriminatory educational environment.
Confidentiality will not always be possible.

= |f the Complainant does not respond or declines to file a formal complaint, the
Title IX Coordinator must consider the Complainant’s wishes, District safety,
and the District’s obligation to maintain an environment free from harassment
and discrimination, and determine whether to initiate a Formal Complaint.
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TITLE IX COORDINATOR’S INITIAL ASSESSMENT /é

Consider involvement/coordination with law enforcement.

Consider other applicable policies, codes of conduct involved.

Consider jurisdiction and mandatory/permissive dismissal.

Consider Complainant’s wishes regarding a formal complaint.

Consider Complainant’s request for confidentiality or no action.

Consider whether to initiate a formal complaint and investigation.

Consider district safety and the obligation to promptly respond in a manner

that is not deliberately indifferent.

= Consider whether informal resolution could be appropriate, if a formal
complaint is filed.

= Consider emergency removal/administrative leave.

= Consider consolidation of complaints.
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EMERGENCY REMOVALS /é

= A school can remove a student from the school’s education program or
activities on an emergency basis if the Respondent poses an immediate
threat to anyone’s physical health or safety.

= The district must undertake an individualized safety and risk analysis,
determine that an immediate threat to the physical health or safety of any
student or other individual arising from the allegations of sexual harassment
justifies removal, and provides the respondent with notice and an opportunity
to challenge the decision immediately following the removal.

= A school may place an employee on administrative leave during an
iInvestigation.



TITLE IX COORDINATOR-INITIATED f :
COMPLAINT/INVESTIGATION

= \WWhen required by policy (i.e., where student alleges sexual harassment
by an employee TIXC shall complete a Formal Complaint and initiate
an investigation.)

= Where the conduct is an alleged crime.

= Where disciplinary action against the employee or student would result
If the allegations are true.

= Where district safety or the obligation to promptly respond in a manner
that is not deliberately indifferent are implicated by failure to pursue a
formal complaint/investigation.
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PARTIES TO THE INVESTIGATION /é

o May consolidate formal complaints against more than one
respondent, by more than one complainant against one or more
respondents, or by one party against another party, where the
allegations arise out of the same facts or circumstances.

o If new allegations emerge that will be part of the investigation,
you must provide a revised written notice identifying the new
allegations.




=

v"Notice of the grievance process, including any informal
resolution process;

v“Notice of the allegations, including sufficient detail (i.e.,
names of known parties, the conduct alleged to be sexual
harassment, and the date and location of the conduct, if
known) to allow the respondent to prepare a response
before an-initial interview;

v A statement that the respondent is presumed not | ertte“ NOtlce
responsible for the conduct and that responsibility will be | U .
| pon Receipt

determined at the conclusion of the grievance process;

® ./ Notice of the parties’ right to have an advisor (who may :
be,; but is not required to be, an attorney) and to inspect ' Of Fﬂrmal

and review evidence; and Complai nt

v"Notice of any provision in the code of conduct that
prohibits knowingly making false statements or providing
false information in the grievance process.

G0U0UUN0000000000
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TIIIrrrer



JURISDICTION & DISMISSALS

3
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JURISDICTION /é

= To file a formal complaint, a complainant must be participating in or
attempting to participate in the education program or activity of the

recipient.

= “Education program or activity” includes locations, events, or
circumstances over which the recipient exercised substantial
control over both the respondent and the context in which the
sexual harassment occurs, and also includes any building owned
or controlled by a student organization that is officially recognized
by a postsecondary institution.




@
JURISDICTION /é

= \What about off campus conduct?

= Jurisdiction may still lie if there is control over the Respondent
and the context, even if it occurs off campus.

= For off-campus misconduct outside the jurisdiction of the district,
there may be in-program effects.

= Even if no jurisdiction under Title IX, a non-disciplinary remedial
response would be best practice.

= May also want to look to other policies and code of conduct.
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MANDATORY DISMISSAL OF FORMAL COMPLAINT /é

= Must dismiss a formal complaint if:

= The conduct alleged in the formal complaint would not constitute
sexual harassment as defined in the law/policy, even if proved,;

= |[f the conduct alleged did not occur in the recipient’s education
program or activity;

= |[f the conduct alleged did not occur against a person in the
United States.

= Such dismissal does not preclude investigation or other action
under the District’'s code of conduct or other policies.



DISCRETIONARY DISMISSAL OF FORMAL COMPLAINT

= The District may dismiss a formal complaint or any allegations in the complaint if:

= Complainant notifies the Title IX Coordinator in writing that the Complainant
would like to withdraw the formal complaint or any allegations;

= The Respondent is no longer enrolled or employed by the District;

= Specific circumstances prevent the District from gathering evidence sufficient
to reach a determination as to the formal complaint or allegations.

= Upon dismissal, must promptly send written notice of the dismissal and the
reasons to the parties.

= Dismissal may be appealed to the appeals decision-maker.



INFORMAL RESOLUTION

3




INFORMAL RESOLUTION CONDITIONS

= Districts may not offer an informal resolution process unless a formal complaint is filed.

= Districts may not require as a condition of enroliment or continuing enroliment, or employment or
continuing employment, or enjoyment of any other right, waiver of the right to an investigation and
adjudication of formal complaints of sexual harassment.

= Districts may not require the parties to participate in an informal resolution process.

= However, at any time prior to reaching a determination regarding responsibility the district may facilitate
an informal resolution process, such as mediation, that does not involve a full investigation and
adjudication, provided that the recipient provides written notice disclosing certain items (next slide).

= Prior to informal resolution, the district must obtain the parties’ voluntary, written consent to the informal
resolution process.

= Districts cannot offer or facilitate an informal resolution process to resolve allegations that an
employee sexually harassed a student.



@ Notice to the parties must include:

v’ the allegations,

rTTTITYS

"y

t

v’ the requirements of the informal resolution
process including the circumstances under which
it precludes the parties from resuming a formal
complaint arising from the same allegations,
provided, however, that at any time prior to
agreeing to a resolution, any party has the right
to withdraw from the informal resolution
process-and resume the grievance process with
respect to the formal complaint, and

4

v any consequences resulting from participating in
the informal resolution process, including the
records that will be maintained or could be
shared.

$000000UUUdUUdddbe

Written Notice
Prior to
Informal

Resolution




THE ROLE OF THE INVESTIGATOR
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SIGNIFICANT CHANGES TO INVESTIGATIONS /é

= Mandatory separation between the investigation function and
decision-making.

= Respondent is not just “innocent until proven guilty,” but must be
presumed not responsible for the conduct throughout the entire
iInvestigation process.

= Parties are entitled to view all of the evidence in the case.

= Confidentiality of party and witness names is over.



HOW MANY HATS CAN AN INVESTIGATOR WEAR?

A

i

Investigator Decisionmaker Appeals Designee
Person designated to investigate, Person who issues a written Must offer both respondent and
gather evidence and compile an determination regarding complainant an opportunity to

investigation report. responsibility. appeal.
Cannot be the same person as Cannot be the same person as
Investigator may also be the the Title IX Coordinator or the the Title IX Coordinator,
Investigator. Investigator, or the

Title IX Coordinator. Decisionmaker.



CONFIDENTIALITY

Recipients cannot restrict either party’s ability to discuss the
allegations or gather and present evidence.

Recipients must keep confidential the identity of a person
who complains or reports sexual harassment, including
parties and withesses, except as permitted by law or to
carry out the purpose of these regulations.

Will these responsibilities be frustrated in practice?




PREPARING TO INVESTIGATE




=

v"Notice of the grievance process, including any informal
resolution process;

v“Notice of the allegations, including sufficient detail (i.e.,
names of known parties, the conduct alleged to be sexual
harassment, and the date and location of the conduct, if
known) to allow the respondent to prepare a response
before an initial interview;

v" A statement that the respondent is presumed not

Written Notice

G0U0UUN0000000000

responsible for the conduct and that responsibility will be | _I-_.
determined at the conclusion of the grievance process; _- Start 0
@ @ ./ Notice of the parties’ right to have an advisor (who may ' Fﬂl’mal

be,; but is not required to be, an attorney) and to inspect

and review evidence; and Complai “t

v"Notice of any provision in the code of conduct that
prohibits knowingly making false statements or providing
false information in the grievance process.

TIIIrrrer



MANAGING AN ADVISOR’S INVOLVEMENT

e Both parties have an equal opportunity to have others present during any grievance proceeding,
including the opportunity to be accompanied by an advisor who may be, but is not required to be, an

attorney.
e Employees will typically have a union representative and/or an attorney represent them.

e Students may bring a parent or advisor.

e Make sure to have a pre-interview discussion with representatives/advisors about the limitations of
what they can do/say in the interview.

e You may establish restrictions regarding the extent to which the advisor may participate in the
proceedings, as long as the restrictions apply equally to both parties.



GATHERING EVIDENCE




GATHERING EVIDENCE - COMPLYING WITH THE S
REGULATIONS

= Burden of proof rests on the district at all times.

= Provide an equal opportunity for the parties to present witnesses,
iIncluding fact and expert witnesses, and other inculpatory and
exculpatory evidence.

= Cannot restrict the parties from discussing the allegations under
iInvestigation or from gathering and presenting relevant evidence.

= Must provide to any party whose participation is invited or expected,
written notice of the date, time, location, participants, and purpose of all
hearings, investigative interviews, or other meetings, with sufficient time
for the party to prepare to participate.
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GATHERING EVIDENCE - HOW TO BEGIN /é

= \What records should you be looking at and/or asking for?

= \Who do you interview first?

= \What withesses have the Complainant and Respondent
asked you to interview?

= TIP: Start a timeline and witness list.
= Keep clean copies of any evidence provided to you.
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OFF LIMITS QUESTIONS /é

= Throughout the grievance process, the investigator(s) and
decision-maker(s) may not require, allow, rely upon or otherwise
use questions or evidence that constitute, or seek disclosure of,
information protected under a legally recognized privilege, unless
the person holding such privilege has waived the privilege in
writing.




WHAT IS RELEVANT EVIDENCE?

= Black’s Law Dictionary: Relevant means logically connected and tending to provide or

disprove a matter at issue; rationally tending to persuade people of the probability or
possibility of some alleged fact.

= Does the fact, evidence or statement tend to prove or disprove any element of the type of
sexual harassment you are investigating?



TAKING
STATEMENTS

Begin interview process as soon as
possible.

Never promise confidentiality, but
explain the safety precautions the
District will take (e.g., no disclosure
of personally identifiable information
in public records).

Consider the role of the parents:
Notification? Representation?

Get their story in their own words,
first in general, then more
specifically.

Follow up to get specific facts, not
generalities.

Don’t forget “anything else?”




INTERVIEWING CHILDREN

= |Interview Structure:
= |ntroductory--set general ground rules regarding discussion.
= Agreement to tell the truth.
= Reminder they should not guess.
= Correct you if you are wrong.
= Rapport-Building--talk about things other than the target incident.
= Free-Recall—ask open-ended questions.
= Open-ended questions provide higher quality information.

= EX: “Where were the other students?” v. “Were the other students in the
hallway?”

= Young students — look for the core of the story to be true; minor inconsistencies
are common and do not speak to the larger credibility of the narrative.



SPECIAL WITNESS CONSIDERATIONS: S
DIFFICULT WITNESSES

= \WWhat if a student witness refuses to cooperate?

= Do not allow witnesses or parties to provide ambiguous
answers, or to not fully answer your question.



SPECIAL WITNESS CONSIDERATIONS: S
DIFFICULT WITNESSES

= What if a Respondent-Employee refuses to testify?
= Kalkines v. United States, 473 F.2d 1391, 1393 (Fed. Cir. 1973).

= Failure to cooperate may result in disciplinary action, including
dismissal.

= Note: Testimony provided in the above scenario may not be
used for a criminal prosecution.

= \What about assumption not responsible under regulations?



SPECIAL WITNESS CONSIDERATIONS: CONDUCTING S
A TRAUMA-INFORMED INTERVIEW

Trauma-informed investigating and interviewing include the following
key components:

1)understanding the impact of trauma on a neurological, physical,
and emotional level;

2)promoting safety and support;

3)knowing positive ways to respond that avoid re-traumatization;
and

4) providing choice with a goal of empowerment.



SPECIAL WITNESS CONSIDERATIONS: CONDUCTING S
A TRAUMA-INFORMED INVESTIGATION

= Making the interview more comfortable and build rapport— having a box of
tissues in the room; letting them choose their drink; maybe a white noise
machine if it is in a busy space; letting them choose their seat/side of the
table.

= Never “rank” the trauma (e.g., “you’re lucky you don’t remember” or ranking
based on whether you were drugged or not drugged, or whether it was
someone you know or a stranger, etc.)

= Avoid Asking “why” questions. “Why did you...” It sounds too judgmental.

= Why assumes that there was another option that they didn’t choose.
= |nstead, can ask “how did it happen that...?”
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SPECIAL CONSIDERATIONS - DELAYS /é

= Grievance process allows for the temporary delay of the grievance
process or the limited extension of time frames for good cause
with written notice to the complainant and the respondent of the
delay or extension and the reasons for the action.

= Good cause may include considerations such as the absence of a
party, a party’'s advisor, or a witness; concurrent law enforcement
activity; or the need for language assistance or accommodation of
disabilities.



PROVIDING THE PARTIES WITH EVIDENCE
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OBLIGATION TO PROVIDE EVIDENCE /é

= The Title IX Coordinator will provide both parties an equal opportunity to
iInspect and review any evidence obtained as a part of the investigation
that is directly related to the allegations raised in a formal complaint,
iIncluding the evidence upon which the recipient does not intend to rely in
reaching a determination.

= This is done so that each party can “meaningfully respond to the
evidence prior to the conclusion of the investigation.”

= You must provide the evidence in an electronic format or hard copy and
give the parties 10 calendar days to submit a written response. If a
written response is provided, consider it in completing your final report.



TURNING EVIDENCE INTO THE REPORT
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— Fairly summarize relevant evidence.

v Evaluate all relevant evidence
objectively, including both inculpatory
and exculpatory evidence.

v Make credibility determinations that
are not based on a person’s status as
a Complainant, Respondent, or
Witness.

v “Show your work” for all of the above
in order to have a complete report.

Written
Investigation

Report




FAIRLY SUMMARIZING RELEVANT EVIDENCE

Do...

Be specific.

Memorialize withesses interviewed,
records reviewed/created.

Document the District’s efforts. (e.g.,
if a withess would not cooperate/be
interviewed).

Come to a factual conclusion about
what happened and make credibility
determinations.

Don't...

Be too general.

Use legal definitions or terms if you
can avoid them. If not, explain them.

Refer to conversations with legal
counsel.

Refer to conversations with insurers.

Be afraid to take action if there is
misconduct that just doesn’t fall into
the definitions investigated.



FAIRLY SUMMARIZING RELEVANT EVIDENCE

DON'T

“He has the party
classroom.”

“He stalked her every day.”

“The coach used sexual
innuendo as jokes.”

DO

“Mr. Jones stays after school every day for at least 1.5 hours and
allows students to come to his classroom to listen to music and
socialize with the classroom door shut.”

“Michael left his last period class every day last week in order to be at
Melinda’s class when it ended. He then followed her to her locker and
out to her car.”

“The coach made the comment that No. 6 and No. 9 were standing
right next to each other.”



EVALUATING INFORMATION: S
EVALUATING CONFLICTING EVIDENCE

= The investigator is the finder of fact.

= The report should answer the question of whether the conduct

occurred as alleged. Did the person do what they are accused
of doing?

= Apply common sense and consider credibility determinations.

= Consider the witnesses’ opportunity to observe what happened
versus hearsay.

= Consider whether testimony matches up with hard evidence such
as texts, photographs, videos, social media, etc.

= Demeanor of witnesses. What do they have to lose/gain?



TURNING EVIDENCE INTO A REPORT S
AVOIDING BIAS

= Distinguish undisputed evidence from contested evidence.

= | et the evidence lead to a conclusion — do not interpret the
evidence with a goal to reach a particular conclusion.

= Avoid having a “hunch” from the beginning or judging based upon
appearance or the “type” of girl/boy.

= Avoid “first impression bias.”

= There will be gaps in evidence — if you cannot fill those gaps, do
not use your assumptions or speculation.



THE ROLE OF THE DECISION-MAKER

WRITING THE DETERMINATION OF RESPONSIBILITY
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NEXT STEPS — AFTER INVESTIGATION /é

= Must give the final investigative report to both parties at least 10 days
prior to a hearing, or determination, for their review and written
response.

= The decision-maker either conducts a hearing or a question exchange.

= Question Exchange: After receiving the investigation report and
before reaching a determination of responsibility, the decision maker
must afford each party the opportunity to submit written, relevant
questions that a party wants asked of any party or witness, provide
each party with the answers, and allow for additional, limited follow-up
qguestions from each party.

= Tip: include information about how to submit questions in the final
iInvestigative report provided to the parties.




DECISION MAKING PROCESS - S
ALLOWING QUESTIONING

= The decision maker may only allow relevant questions.

= \What is a relevant question?
= “Relevance” is not generally defined in the regulations.

= Under the Federal Rules of Evidence, evidence is relevant if:

= [t has any tendency to make a fact more or less probable than it would be without the
evidence; and

= The fact is of consequence in determining the action.



DECISION MAKING PROCESS -

ALLOWING QUESTIONING

= \What is a relevant question as it relates to sexual
predisposition?

= Questions and evidence about the Complainant’s sexual
predisposition or prior sexual behavior are not relevant.

= Unless:

= Offered to prove that someone other than the Respondent committed the
conduct alleged by the Complaint; or

= Concern specific incidents of the Complainant’s prior sexual behavior with
respect to the Respondent and are offered to prove consent.



INVESTIGATIVE REPORT VS.

DETERMINATION OF RESPONSIBILITY

Investigative Report

The investigator should be a fact finder.

Gather the facts.

Provide sufficient details to provide context and
information on the importance of specific evidence.

Explain what questions were asked, what evidence
was reviewed, and why the investigator made the
choices to ask those questions and review that
evidence.

Explain what evidence the investigator believes is
most important and why. Explain what evidence the
investigator believes is unimportant and why.

Explain why the investigator thinks certain evidence
or statements are more or less credible.

Determination of Responsibility

= The decision maker should be a decision maker.

Make credibility determinations, including whether
parties and witnesses were telling the truth.

Make determinations about what happened and
when.

Make determinations about the relative importance of
facts and evidence.

Make a determination regarding whether the
Respondent sexually harassed the Complainant
that is supported by the facts, as presented by the
invistigative report and reviewed by the decision
maker.

Make determinations regarding appropriate
sanctions and remedies.



WHAT RULES APPLY TO THE DECISION MAKER’S

CONSIDERATION OF THE EVIDENCE?

= Objectively evaluate all relevant evidence, both inculpatory and exculpatory.

= “Inculpatory evidence” is evidence that shows, or tends to show, a person’s involvement in an act, or evidence
that can establish responsibility.

= “Exculpatory evidence” is evidence that tends to excuse, justify, or absolve the alleged fault or responsibility as a
Respondent.

= Make credibility determinations that are not based on a person’s status as a complainant, respondent, or
witness.

= Continue to presume that the Respondent is not responsible for the alleged conduct until a final
determination regarding responsibility is made.

= Remember that the burden of proof and the burden of gathering evidence sufficient to reach a
determination regarding responsibility rests on the District, not the Complainant or Respondent.

=  Apply the standard of evidence stated in the District’s sexual harassment policy (preponderance of the
evidence).
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= =

Apply the preponderance of evidence standard;
|dentify allegations potentially constituting sexual harassment;

Describe procedural steps taken from the receipt of the
formal complaint through the determination, including any
notifications to the parties, interviews with parties and
witnesses, site visits, methods used to gather other evidence,
and hearings held;

Findings of fact supporting the determination;

Conclusions regarding the application of the district’s
policies and code of conduct to the facts;

A statement of, and rationale for, the result as to each
allegation, including a determination regarding
responsibility, disciplinary sanctions for the
Respondent; and remedies desighed to restore or
preserve equal access to the district’s education
program or activity to be provided to the
Complainant.

Procedures and permissible bases for the Complainant and
the Respondent to-appeal.

Requirements
for the Written
Determination
of
Responsibility




PROVIDING THE WRITTEN DETERMINATION TO THE PARTIES

= The District must provide the written determination simultaneously to
the parties.

= Must actually give the written determination to the parties, either electronically or
physically.

= Cannot just show them the report, as was often the practice in the past.
= The written determination becomes final on either:

= The date that the District provides the parties with the written determination of the
result of an appeal, if an appeal is filed; or

= |f an appeal is not filed, the date on which an appeal would no longer be
considered timely.



APPEALS
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GROUNDS FOR APPEAL /é

Both parties have the right to appeal a determination of
responsibility or a dismissal for the following reasons:

1. A procedural irregularity affected the outcome;

2. New evidence that was not reasonably available at the time of
the determination and could affect the outcome;

3. Conflict of interest on the part of the Title IX Coordinator,
Investigator, or Decisionmaker that affected the outcome; or

4. Other reasons as permitted by the recipient.



Y
PROCEDURES FOR APPEALS - NOTICE OF APPEAL /é

= Appeal procedures, including deadlines, are included In
the District’'s grievance process.

= Notify both parties of the appeal.

= Give both parties a reasonable, equal opportunity to
submit a written statement in support of or challenging the
outcome of the determination of responsibility.
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for this statement.

* Deadlines and other requirements must apply
equally to the parties.
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THE WRITTEN APPEAL DECISION /é

= \What are possible results of the appeal?

= The Determination of Responsibility is “affirmed” or “reversed” without
any further investigation necessary.

= The complaint is “remanded” to the Investigator for limited further
iInvestigation in accordance with specific instructions from the Appeal
Decision.

= The complaint is “remanded” to be assigned to a new investigator or
decisionmaker due to bias/conflict.
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DECIDING THE APPEAL /é

= The Appeal is not a Re-Do, but a Review.

= Confine the review of the Determination of Responsibility to the
specific issue raised in the Appeal and the statements the
parties submitted in the Appeal.

= The Appeals Decision Maker should not substitute his/her
judgment for that of the Decision Maker, especially regarding
factual determinations.
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Recommended to include:

— ldentify the basis/bases for appeal.

— Describe the relevant procedural steps
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taken from the receipt of the formal
complaint to the issuance of the
Determination of Responsibility.

— Describe the relevant findings of fact and Al!l!eal

N ) relevant conclusions in the Determination - —
of Responsibility. | Decision
— Include a statement of, and rationale for, the |
result as to each basis for appeal.

— Describe the result of the appeal.



SANCTIONS & REMEDIES
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SANCTIONS /é

= The district may not impose any disciplinary sanctions or other actions that
are not supportive measures against a Respondent until the grievance
process has concluded.

= The Determination of Responsibility becomes final either on the date the
appeal is resolved or the date the appeal is no longer timely.

= The sanctions must be among those listed or described in the grievance
process as within the range of possible disciplinary sanctions and remedies.

= The Title IX Coordinator is responsible for effectively implementing any
sanctions and/or remedies.



3
= The Determination of Responsibility must include a statement of
whether remedies designed to restore or preserve equal access to

the district’'s education program or activity will be provided by the
district to the Complainant.

= Remedies may be the same as supportive measures, but after the
Determination of Responsibility becomes final, need not be non-
disciplinary or non-punitive, and need not avoid burdening the
Respondent.



SCENARIO #l
STUDENT COMPLAINANT/STAFF RESPONDENT

Sam is a Sophomore student who has struggled academically. His mother calls
you and says that Sam told her something concerning that happened after school
today. She says that Sam’s math teacher has been tutoring him at school for free,
alone, with the door shut. She reports that Sam said that during tutoring today, his
teacher reached over and put her hand on his upper thigh and kissed him. Sam
was stunned and humiliated. He didn’t say anything, and went home and told his
parents. Sam’s parents do not want to see the teacher ever again and they do not
want to participate in an investigation because it will be too traumatic and
embarrassing for Sam.




SCENARIO #2:
STUDENT COMPLAINANT AND RESPONDENT

Katie is a Junior on the school’s dance team and has dated two different football players this year.
She had sex with both of them and now that she has broken up with them, they’ve told the entire
team about the details of everything they’'ve done. The boys have shared intimate texts and
sexting between the two of them and now the whole school knows. Katie has been called a “slut”
and a “whore” by various classmates, but especially by Nick, her most recent boyfriend. Twice she
has been in the hallway at school at her locker and had her behind grabbed by someone, and she
doesn’'t know who it was. She files a formal complaint nhaming Nick as the Respondent and
delivers it to the Title IX Coordinator.
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THANK YOU!
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